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Welcome to Piper Alderman’s Wills Watch which aims to provide 
accessible and informative summaries on current succession law 
and estate administration issues.
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Hutchinson & Anor v Bank of Scotland 
Plc [2012] QSC 28.2

Responsibilities of professional 
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Chick v Grosfeld [2012] NSWSC 1166.
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Krstic v State Trustees Ltd [2012] 
VSC 344.
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certainty is everything

Estate of Chomiak [2012] 
SASC 27.5

More complications from 
home made wills

Estate of HalasHalas v NSW 
Trustee and Guardian [2012] 
NSWSC 1107.
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international wills update

In the last edition of Wills Watch, it 
was noted that Victoria had assented 
to the Wills Amendment (International) 
Act 2012 on 27 June 2012. Since then, 
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developments have occurred in other Australian states. 
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In a Queensland Supreme Court decision 
earlier this year, the court was asked 
to interpret the effect of a home-made 
codicil which sought to vary the provision 
of a will dealing with a significant estate 
comprising internationally located assets.

The deceased died on 8 September 
2009 at the age of 93. Originally from 
Scotland, he migrated to Australia where 
he resided for 55 years before his death. 
The deceased had worked as a marine 
engineer and by the time of his death, 
he had accumulated over $11m in assets 
including property held in Australia and 
the United Kingdom.

The deceased’s lawyers prepared a will 
dated 19 April 2006 but, without seeking 
any legal advice, the deceased drafted 
two supplementary documents which 
purported to alter the provisions of the 
will, each dated 23 May 2009 (codicils). 
In administering the estate, the executors 
applied to the court seeking various 
orders as to the effect the codicils had on 
the will.

Clause 1 of the will stated that it was 
to affect the property and affairs in 
Australia, the United Kingdom and every 
other part of the world. It also directed 
that the residue of the estate be held by 
the Bank of Scotland as trustee for the 
MacKenzie 21 Trust. The beneficiaries 
of this Trust are family members and a 
number of institutions in the UK.

The second codicil sought to alter the will 
and stated “Item 1 should state that my 
Australian assets and only my Australian 
assets be administered in Australia. All 
other assets outside of Australia to be 
administered by the Bank of Scotland in 
charge of the trust”.

The questions for the Court were to 
determine:

•	 the effect of the second codicil on the 
will, and

•	 the applicable law to govern the 
administration of the MacKenzie 21 
Trust. 

The Court decided that the second 
codicil should be interpreted as 
appointing the Bank of Scotland to 
administer the overseas assets during 
the period of administration, subject to 
the overall control of the executors. This 
interpretation was considered to avoid the 
‘unnecessary double-handling’ and cost 
associated with the executors appointing 
persons other than the Bank of Scotland 
to deal with non-Australian assets during 
the period of administration when those 
assets would likely be transferred to 
the Bank of Scotland as trustee of the 
MacKenzie 21 Trust following the estate 
administration. It was considered that, 
had the deceased intended some more 
dramatic consequence to flow, rather than 
simply address the practical administration 
of his estate, then he would have sought 
and obtained legal advice about the matter. 

A question of construction 
Hutchinson & Anor v Bank of Scotland Plc [2012] QSC 28.

In performing the second issue, the Court 
weighed the competing factors of the 
MacKenzie 21 Trust which suggested a 
closer connection to Scotland. In finding 
that Scottish law was the applicable law 
for the MacKenzie 21 Trust, relevant 
factors fact that the nominated trustee was 
the Bank of Scotland, all but one of the 
beneficiaries were in Scotland and the fact 
that distributions were expressed to be 
in pounds sterling, rather than Australian 
dollars. These factors outweighed the 
facts suggesting Australian law, such as a 
significant proportion of the assets being 
located in Australia and the deceased having 
being domiciled in Queensland. 

Comment - This case serves as a 
timely reminder of the complications 
that can arise from an ambiguous 
document purporting to give effect 
to a willmaker’s intentions and 
the importance of ensuring that 
their wishes are clearly stated. 
It also reflects the desirability of 
incorporating changes in the will itself 
rather than executing an ancillary 
document, such as a codicil, to ensure 
all provisions are consistent and in 
context. 
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The New South Wales Supreme Court 
was asked to consider whether the 
actions of an executor should result in 
that executor being removed.

The deceased appointed his accountant, 
whom he had known for a number of 
years to be the executor of his will. 
The will included a clause entitling the 
executor, as a professional, to charge 
the estate for work incurred by him at an 
hourly rate, in administering the estate.

The executor paid himself over $180,000 
from the estate as remuneration for his 
work in relation to the estate. In addition 
to paying himself the large commission it 
was alleged that the executor, amongst 
other things, failed to provide the 
beneficiaries with information, failed to 
comply with Court orders, repeatedly 
failed to pay liabilities of the estate, 
mixed funds from the estate with his own 
money and failed to administer the estate 
promptly.

The children of the deceased made an 
application to the Court to revoke the 
grant of probate and a new executor to 
be appointed. 

The Court has an inherent jurisdiction to 
revoke a grant of probate where it is in 
the best interests of the beneficiaries and 
to ensure that the estate is administered 
properly.

Considering the actions of the executor, the 
Court found that he had seriously breached 
his duty as an executor. In particular, 
transferring estate money into the executor’s 
own account was a serious breach of his 
obligations. The Court determined that the 
executor was not a “fit and proper person to 
continue to act” as his conduct had put the 
estate funds in jeopardy. 

Accordingly, the Court revoked the grant of 
probate and appointed the NSW Trustee and 
Guardian as executor.

Responsibilities of professional executors
Chick v Grosfeld [2012] NSWSC 1166.

Comment – The role of an 
executor is extremely important. 
An executor has a fiduciary duty 
to act in the best interest of the 
beneficiaries at all times and must 
avoid any conflict between their 
personal interests and those of the 
estate. 

A willmaker must carefully consider 
the appointment of their executor. 
The circumstances of this case may 
have been avoided if the deceased 
had appointed two executors. 
Likewise, individuals who are 
appointed in their professional 
capacity must be fully aware of 
their obligations at all times. While 
the conduct of the executor may 
be considered extreme, it is not 
unheard of. It also demonstrates 
the importance of both willmakers 
and executors obtaining the 
appropriate advice.
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Comment - The sons in this case 
were fortunate to receive their 
inheritance earlier than the deceased 
had intended under his will. Had there 
been grandchildren of the deceased 
or other beneficiaries with an interest, 
the sons would not have had an 
absolute, vested interest and the trust 
would have had to continue until the 
vesting date.  

Applying the principle in Saunders 
v Vautier may involve denying the 
willmaker’s wishes, however it is based 
on the reasoning that if a beneficiary 
is absolutely entitled to the proceeds 
of a trust then bringing an end to the 
trust should not be withheld if the 
beneficiaries will receive the proceeds 
in any event. It is important to take 
this principle into consideration both 
when drafting terms of trusts, and 
advising beneficiaries.  

In its decision published on 9 November 
2012, the Victorian Supreme Court 
was asked to determine whether two 
sons of the deceased could receive their 
inheritance immediately rather than 
waiting to attain the ages specified in the 
deceased’s will.

The terms of the deceased’s will gave 
specific bequests and then divided the 
estate equally between the deceased’s 
two sons, with the sons receiving their 
share upon them respectively turning 
40 and 36 years old. The will also stated 
that if the sons had not already attained 
the specified ages, or if they were to 
pass away, their share would go to their 
children who survived the deceased. At 
the date of the hearing the deceased had 
no grandchildren and his sons were only 
aged 24 and 20, therefore, the legacy did 
not immediately vest in them. To avoid 
having to wait 16 years before they could 
access their inheritance the sons made an 
application to the Court to interpret the 
terms of the will.

The question for the Court was whether 
the residuary estate vested in the sons 
absolutely. Considering the construction 
of the will, the Court applied the rule 
in Saunders v Vautier; that is, adult 
beneficiaries of a trust who have an 
absolute, vested and indefeasible interest 
may require that they receive their 
entitlement at any time. 

In this case as the deceased only had the two 
sons, had no grandchildren, and there were 
no other people who could possibly benefit 
from the deceased’s estate, the Court held 
that the sons did have an absolute, vested 
and indefeasible interest in the estate and 
that by applying the rule in Saunders v Vautier 
they were entitled to end the trusts and 
demand the transfer of their interests.

Early access to trust funds
Krstic v State Trustees Ltd [2012] VSC 344.
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The Registrar of Probates sought a 
direction from the Supreme Court of 
South Australia regarding the validity of an 
appointment of an executor in a will.

The deceased had appointed “the Priest 
in charge for the time being of the 
Ukrainian Catholic Church” as executor. 
The principle issue for the Court’s 
consideration was whether the Priest in 
Charge “for the time being” was the Priest 
in charge at the time of the making of the 
will, the Priest in charge at the time of 
the deceased’s death, or a person who is 
in that office but only while that person 
holds the office?

In determining how to construe the will, 
the Court put itself in the position of the 
willmaker in order to infer the willmaker’s 
intention from the words used by her in 
the will.

The deceased was a founding member of 
the Ukrainian Catholic Church in 1963, 
and was familiar with Priests in charge 
from time to time, having been heavily 
involved in the Church until her death. 
Naturally, a willmaker cannot speculate 
who, on the date of his or her death, 
will actually hold a particular position, 
but a willmaker can desire the person 
who is the holder of that position to be 
appointed his or her executor. 

The Court held that as the deceased did 
not personally name the Priest in charge 
at the time of the making of her will it was 
clear she intended to confer the position 
of executor on whomever held the office 
of the Priest in charge at the time of her 
death.

Comment - This case reflects the 
importance of being clear when 
appointing an executor of your will. 
Whilst the Court interpreted the 
will to mean the priest at the time 
of death, if the will had been drafted 
in a concise manner the resulting 
confusion, costs and delay would 
have been avoided.

Certainty is everything
Estate of Chomiak [2012] SASC 27.
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Comment – Once again, this case 
reflects the importance of a having 
a properly drafted will that clearly 
identifies the beneficiaries. More 
importantly it demonstrates the 
importance of ensuring that family 
members or advisors are aware 
of the location of the will. Had the 
handwritten document been located 
immediately following the deceased’s 
death, considerable time and costs 
would have been avoided in making 
the applications to the court. 

At a hearing on 31 August 2012, the 
question for the New South Wales 
Supreme Court was whether a 
handwritten document was the will of the 
deceased.

It was believed that the deceased 
died in 2002 without a will. Letters of 
Administration were granted to the 
now NSW Trustee & Guardian to 
administer the estate. Two years after 
Letters of Administration were granted a 
handwritten document was located which 
appeared to express the testamentary 
wishes of the deceased despite not being 
a will in the usual sense. The document 
gave the deceased’s personal and real 
property to his sister but went on to 
indicate that he had a son out of wedlock 
and if he was found his sister could give 
him whatever she wished.

The document was signed and dated by 
the deceased but was not witnessed. 
Whilst the document was not a valid 
will under New South Wales law, it 
was brought before a court in Athens 
and was found to have met the formal 
requirements of a will under Greek law. 

The deceased’s family did not know of any 
son of the deceased. Investigations were 
conducted in an attempt to locate the son 
but were unsuccessful.

If the handwritten document was accepted 
as being a will then the estate would pass 
to the deceased’s sister. However if the 
handwritten document did not constitute a 
will then the laws of intestacy would apply 
and the deceased’s estate would pass to his 
son, if he had one. 

The application before the Court sought a 
declaration that the handwritten document 
constituted the will of the deceased. 

In determining whether the document was 
a will, the Court took into consideration 
the intentions of the deceased. The Court 
held that the document did constitute the 
will of the deceased as it was written by the 
deceased and was intended to be his will. 

More complications from home made wills
Estate of HalasHalas v NSW Trustee and Guardian [2012] NSWSC 1107.
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In our last edition, attention was drawn 
to the passage through the Australian 
State Parliaments of legislation to give 
effect to the international convention 
providing for a uniform law in the form 
of an International Will. To enable 
the Commonwealth to accede to that 
convention, all Australian States need 
to pass amendments to their respective 
legislation regarding wills.

Tasmania assented to the Wills 
Amendment (International Wills) Act 2012 
on 13 November 2012.

In South Australia, the Wills (International 
Will) Amendment Act 2012, received 
assent on 22 November 2012.  

In New South Wales, the Succession 
Amendment (International Wills) Bill 2012 
was assented to on 10 October 2012 but 
also is yet to be proclaimed.

In Western Australia, the Wills 
Amendment (International Wills) Bill 2012 
to amend the Wills Act 1970 was assented 
to on 29 November 2012 and like New 
South Wales, is yet to be proclaimed.

International Wills update
In the last edition of Wills Watch, it was noted that Victoria had assented to 
the Wills Amendment (International) Act 2012 on 27 June 2012. Since then, 
developments have occurred in other Australian states.

It remains now for Queensland to take the 
necessary steps to amend its wills legislation. 
When that occurs, it is to be anticipated that 
all States will then proclaim their respective 
International Wills Legislation so that the 
Commonwealth can then take steps to 
accede to the Convention.

As set out in the last edition of Wills Watch, 
this shall make it easier for those with assets 
across the Convention subscribing countries 
to make a will in one jurisdiction to cover all 
of their assets. 
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